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SYNOPSIS

Jessie w. Taylor {Appellcmt) appealed to the Secretary of
Commerce {Secretary) to override the State of South Carolina's
{State) objection to his proposal to fill 0.60 acres of wetlands
for the purpose of commeJ':cial development, and to mitigate the
adverse wetland impacts t:hrough his purchase of mitigation
credits in a wetland mit:Lgation bank. This appeal arises under
the Coastal Zone Management Act {CZMA) , an act administered by
the National Oceanic and Atmospheric Administration {NOAA) , an
agency within the Departr,[\ent of Commerce. Section 307 of the
CZMA provides that any aI)plicant for a required Federal license
to conduct ,an activity aj:fecting any land or water use or natural
resource of the coastal .~one shall provide to the permitting
agencya certification that the proposed activity complies with
the enforceable policies of a state's coastal management program,
including the State of South Carolina.'s coastal management
program. T:his requirement furthers state coastal management
efforts by fostering coo]-:dination and cooperation among coastal
states, Federal agencies, and Federal license or permit
applicants.

The Appellant has request:ed approval from the u.s. Army Corps of
Engineers (~:orps) for the~ activity, which includes the
Appellant's offer of mitj.gation. Because South Carolina has
objected to the activity, the Corps may not grant a license or
permit, unless the Secret:ary finds that the activity is
consistent with the objec:tives of the CZMA or is otherwise
necessary in the interest: of national security.

I Backgroldn.9.

In 1982, the Appellant p1.:lrchased 0.62 acres of commercial
property, part of a large!r block of commercial property, for the
purpose of building a commercial storage facility on the site.
The site is situated in al developed commercial area.
Subsequently, the owners of adjacent property elevated their lots
above the natural grade t:hrough the placement of fill material.
The natural water drainasre has continued to change since the
placemen~ of fill materiall on the adjacent property, and has
interfered with water dralinage from the Appellant's property.

The Appellant applied to the Corps for a permit for the proposed
activity, and certified t.hat his activity is consistent with
South Carolina's coastal management program. The Appellant
proposed to compensate fclr wetland impacts by purchasing
mitigation credits in a ~retland mitigation bank. The amount of
mitigation credits was de:termined using a worksheet provided by
the Corps. The credits, according to the Appellant, represent
approximately 2.85 acres of high quality wetlands. On March 11,
1996, the South Carolina Bureau of Ocean and Coastal Resource
Management (OCRM) , the State of South Carolina's coastal



management agency, object:ed to the Appellant's activity on the
ground that it is not consistent with the enforceable policies
contained i:n South CaroljLna' s coastal management program. State
policies prevented OCRM 1:rom considering the Appellant's offer of
mitigation in evaluating his activity.

II. Regyest for a ;Secret:arial Override

Under the CZMA, OCRM's consistency objection precludes the Corps
from issuin~~ a license or permit necessary for the proposed
activity, unless the Secretary finds that the activity is either
consistent with the objec:tives or purposes of the CZMA (Ground I)
or is neces:3ary in the interest of national security (Ground II) .
The Appellant filed with the Department of Commerce a notice of
appeal from OCRM's object;ion to his proposed activity. The
Appellant argued that the~ activity satisfies Ground I. Upon
consideration of the entire record, including submittals by the
Appellant and OCRM, and ~rritten information from Federal
agencies, the Secretary made the findings discussed below.

ComQl:Lance wil:h the~ CZMA and its ImQlementinq Requlatios

The scope of the Secreta~y's review of the State's objection is
limited to determining wb,ether the State complied with the
requirements of the CZMA and implementing regulations in filing
its objection. OCRM's ol::,jection must describe, among other
things, "how the proposed. activity is inconsistent with specific
elements of the managemen.t program." 15 C.F.R. § 930.64(b) (1) .
The Secretary found that the State's objection letter adequately
describes how the proposed activity is inconsistent with specific
elements of the management program, and concluded that the State
complied with the requirements of the CZMA and its implementing
regulations in lodging its objection to the activity.

Ground~, for OvE~rridinq a State Ob-; ectilJn

Having found that the State's objection was properly lodged, the
Secretary examined the grounds provided in the CZMA for
overriding t:he State's objection. The CZMA requires the
Secretary to override the State's objection if he finds that the
Appellant's proposed activity is consistent with the objectives
of the CZMA (Ground I) , or otherwise necessary in the interest of
national security (Ground II) .~ CZMA § 307(c) (3) (A) ;
15 C.F.R. § 930.130(a) .

The Appellant based his appeal solely on Ground I. To find that
the proposed activity satisfies Ground I, the Secretary must
determine that the activity satisfies all four of the elements
specified in the regulations implementing the CZMA (15 C.F.R. §
930.121) .If the activity fails to satisfy anyone of the four
elements, it is not consistent with the objectives or purposes of
the CZMA. The four elements of Ground I are:
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1. The proposed act:ivity furthers one or more of the
competing nati,onal objectives or purposes contained in
CZMA §§ 302 or 303. ~ 15 C.F.R. § 930.121(a) .

2. The propos,ed act:ivity's individual and cumulative
adverse coastal effE~cts are not substantial enough to
outwei~~h its ci:>ntribution to the national interest .
~ 15 C.F.R. § 930.121(b) .

3. The proposl:d act~ivity will not violate the Federal
Water Pollutio]~ Cont.rol Act (Clean Water Act) or the
Clean Air Act. ~ 15 C.F.R. § 930.121(c) .

4. There is no reas:onable alternative available that
would permit the prc'posed activity to be conducted in a
manner consistent with the State's coastal management
program. ~ :LS C.F'.R. § 930.121(d) .

The Secretary made t:he following findings with respect to the
four elements of Ground I. First, the Appellant's proposed
activity furthers one or more of the competing national
objectives or purpof)eS of the CZMA by minimally contributing to
the national interef)t in economic development of the coastal
zone. Second, the proposed activity including the Appellant's
mitigation measure would appear to have a net beneficial effect
on the resources of the coastal zone since the fill of 0.6 acres
of low quality wetlands would be more than offset by the creation
and preservation of approximately 2.85 acres of high quality
wetlands. The activity, including the proposed mitigation
measure, would lessE!n rather than increase cumulative impacts on
the natural resourcE~s of the coastal zone. Thus, there would
appear to be no adve~rse c,oastal effects to outweigh the
activity's minimal c:ontri:bution to the national interest. Third,
the proposed activit.y will not violate the requirements of the
Clean Water Act or t.he Cl,e.an Air Act. Fourth, there is no
reasonable alternative av,3.ilable to the Appellant that would
permit the activity to be conducted in a manner consistent with
South Carolina's coa.stal management program.

v Conclusi.Q!l

Because the Appellant sat:isfied Ground I of the statutory and
regulatory requirements for an override of t.he State of South
Carolina's consistency ob:jection, the Secretary overrode that
objection. Accordingly, 1:he U.S. Army Corps of Engineers may
issue the necessary permi1: for the activity, which includes the
Appellant's offer of miti~~ation. This decision does not enable
the Corps to license or permit any other activity. Of course,
the Corps may impose more restrictive or protective conditions on
the activity.
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DECISION

Jessie w. 'I'aylor (~~ppellant) requested that the Secretary of
Commerce (Secretary) override the State of South Carolina's
(State) objection t:o his proposal to fill wetlands on his

property for commercial ,development, and to mitigate the adverse
wetland impacts th:r'ough his purchase of mitigation credits in a
wetland mitigation bank. This appeal arisE~s under the
consistency provisions of the Coastal Zone Management Act (CZMA),
as amended, 16 U.S.C. § 1451 .§.h gg. The CZMA is administered by
the National Oceanic and Atmospheric Administration (NOM), an
agency within the D'epartment of Commerce. Section 307 of the
CZMA, 16 U.S.C. § 1456, J?rovides that any applicant for a
required Federal license to conduct an activity affecting any
land or water use or nat1.lral resource of the approved state's
coastal zone shall provide to the permitting agency a
certification that the p:roposed activity complies with the
enforceable policies of a state's coastal management program.
This requirement further:3 state coastal management efforts by
fostering coordination and cooperation among coastal states,
Federal agencies, and Federal license or permit applicants.

The Appellant has request:ed approval from the u.s. Army Corps of
Engineers (Corps) for the activity, which includes the
Appellant's offer of mit:Lgation. Because South Carolina has
objected to the activity, the Corps may not grant a license or
permit unless the Slecretary finds that the activity is consistent
with the objectives of the CZMA or is otherwise necessary in the
interest of national security. 16 U.S.C. § 1456(c) (3) (A) .

I. Backgro'@Q.

In 1982, the Appellant ptlrchased 0.62 acres of commercial
property, part of a large!r block of commercial property, for the
purpose of building a commercial storage facility on the site.1
The site is situated in cl developed commercial area. Appellant's
Initial Brief at 8. Attclchments A, B and C identify the
Appellant's property (lot:s 22 and 23) in relation to local
commercial development. Subsequently, the owners of adjacent
property (lots 21, 24 ancl25) elevated their lots above the
natural grade through thE~ placement of fill material, and one
owner built a commercial structure to house a business known as
Lube City next to t]le Appellant's property. l.Q.. at 1.

Notwithstanding the place~ment of fill on lots 21, 24 and 25,
collection of lots 21-25, together, contain 2.2 acres of

the

1 Appellant's Initial Brief at 1. ~ letter from Beverly

Blanchard (for the Appellant) , to Roger B. Eckert, NOAA
September. 16, 1996) .
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wetlands.2 Thus, the Appellant owns 0.60 a,::res of a larger 2.2
acre wetland area. In 1~~87, the Appellant was permitted to cut,
clear and clean underbruf3h from his property. Appellant's
Initial Brief at 1. The natural water drainage has continued to
change since the placement of fill material on the adjacent
property, and has i:nterfered with water drainage from the
Appellantis propert'y. ~~ .lQ.. at 1-2. The Appellant states:
"Because of activities of: adjacent property owners in the past,
the [Appellant's] propert:y, through no fault of his own, has
developed wetland charact:eristics."J Robert Mikell, OCRM
Director of Planning and Federal Certification, states: "These
wetlands are valuab:le habitat, provide stormwater functions,
serve as hydrologic buffe!rs, and possibly aquifer recharge."
State's Initial Brief, E~:hibit 6.

In 1995, the Appellant applied to the Corps for a permit for the
placement of fill mciteriall on his property under section 404 of
the Clean Water Act. The~ Corps concluded that the activity was a
candidate for autho]:-ization if an acceptable mitigation proposal
was submitted by the Appellant and certified by the South
Carolina Bureau of Ocean and Coastal Resource Management (OCRM) .4
The South Carolina Department of Health and Environment Control -
Environmental Qualit:y Control, waived water quality certification
and review of the ac:tivity. No objections to the activity were
received from the commenting public. The Appellant proposed to
compensate for wetlcmd impacts by purchasing mitigation credits
in a wetland mitigat:ion bank known as Vandross Bay Mitigation
Bank. Attachment D is the Appellant's completed mitigation
worksheet. This worksheet was provided by the Corps. In
conjunction with that Federal permit application, and pursuant to
CZMA § 307 (c:) (3) (A) , the Appellant certified that the activity is
consistent with South Carolina's coastal management program.

OCRM reviewed the Appellant's proposed activity and informed the
Corps of its intent to find the activity inconsistent with South
Carolina's coastal manage'ment program. Letter from Robert D.
Mikell, OCRM, to LTC Thomas F. Julich, Corps (September 12,
1995) .~ discussion below. OCRM also identified the coastal

2 State I S Initial .BriE~f, Exhibit 5 (Thompson Affidavit) .

~§. letter frc,m Mary D. Sha:hid, OCRM, to Roger B. Eckert, NOAA
(N,Dvember 15, 1996) .~ ~~ Attachment C.

3 OCRM Appeal at 4. ~~ letter from C.C. Harness, III,

(fl:)r the Appellant), to Rogl~r B. Eckert, NOM (April 10, 1996).
The appeal to the Secretary (Notice of Appeal) enclosed
documentation of the Appellant's appeal at the state level.

4 M. OCRM is part of: the South Carolina Department of

Health and Environment Cont:rol and is South Carolina's
designated coastal management agency under the CZMA.
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management program policies at issue. rg. The State indicated
that it did not consider the Appellant's offer of mitigation.
~ State's Initial Brief at 6. Specifically, Robert Mikell,
Director of Planning and Federal Certification, OCRM, stated:

Because the project was not eligible for wetland master
planning we are forc:ed to use the policies of the Management
Program. These pol:icies do not allow for an alteration of
this type of wetland. Consequently, t.he offsite mitigation
proposal made by the applicant is irrelevant in this case
and cannot be considered until the project can be made

consistent.

State'~ Initial Brief, E)chibit 6.

The Appellant filed an unsuccessful administrative appeal at the
state level. ~ Notice of Appeal at 3. A£ter reviewing the
Appellant's appeal, OCRM formally objected to the Appellant's
activity on the grounds t:hat it is inconsistent with the South
Carolina co,astal manageme!nt program. Letter from Robert D.
Mikell, OCRM, to LTC Thomas F. Julich, Corps (March 11, 1996)
(State Objet:tion Letter) .OCRM identified the same policies it

had identif:ied in its September 12, 1995, letter to the Corps.
OCRM stated that the activity would result in the permanent
alteration of 0.60 acres of productive freshwater wetlands
through the placement of fill material for the purpose of
commercial development. State' Objection Letter. OCRM also
stated that it had not be'en able to identify any alternatives to
the activity. l..Q..

Under section 307 (c) (3) (A.) of the CZMA and 15 C.F.R. § 930.131,
OCRM's consistency objection precludes the Corps from issuing a
permit for the activity unless the Secretar.f of Commerce finds
that the act:ivity is either consistent with the objectives or
purposes of the CZMA (Ground I) , or necessary in the interest of
national sec=urity (Ground II) .

II. Regyest: for a E;ecretarial Override

In accordanc:e with CZMA § 307(c) (3) (A) and lS C.F.R. Part 930,
Subpart H, t:he Appellant filed with the Department of Commerce an
appeal from OCRM's objection to his proposed activity. The
Appellant requested that the Secretary override the Staters
objection, asserting that the activit-y is consistent with the
objectives or purposes of the CZMA. Both the Appellant and the
State provicled an initial set of comments on the merits of the
appeal. ~, footnotes 1 .and 2, above .

The sole effect of overril:iing a state's objection is to authorize
the Federal agency from w:hom the license or permit in question is
sought to issue the licen:se or permit notwithstanding the State's
consistencyobjection. ~~ Decision and Findings in the
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Consistency Appeal of Ko],:ea Drilling Compar..y, Ltd. 4-5 (January
19, 1989} (Korea DrillinsJ Decision} .This decision describes the
activity that the Corps t1rtay license or permit. In particular,
the activity at issue inc~ludes the Appellant's offer of
mitigation. The Corps if3 not authorized to license or permit any
other activity. ~~ Korea Drilling Decision 5. Of course, the
Corps may impose mo:re ref)trictive or protective conditions as it
sees fit.

NOAA requested comments on the merits of the appeal from
interested Federal agencj.ess and the public.6 The Corps and EPA
responded, whereas the ~1S and NMFS did not respond. No comments
were received from the ge~neral public .

After the public and Fede:ral agency comment periods closed, NOAA
provided the Appellant aIJld OCRM with an opportunity to file final
responses to any submission filed in the afpeal. Both the
Appellant and OCRM submitted final briefs.

Finally, in its review of the administrative record for this
appeal, NOAA determined that additional information on the
Appellant's mitigation proposal would assist the Secretary in
deciding whether to override the State's objection. Accordingly,
NOAA reopened the record and allowed the Appellant, OCRM and the
Corps an opportunity to file additional comments on the
Appellant's mitigation proposal. The Appellant, OCRM and the
Corps each responded to NOAA's request for additional comments.

All document:s and information received during the course of this
appeal have been included in the administrative record upon which
I will base my decision.8 However, I have cnly considered those
documents arld information relevant to the statutory and the
regulatory grounds for deciding an appeal. ~ Decision and

5 NOM requested commE~nts from the Fish and Wildlife

Service (FWS) , the Corps, t:he Environmental Protection Agency
(EPA) and the National MariJrle Fisheries Service (NMFS) .

6 Public comments on j.ssues germane to the decision in the

appeal were also solicited ]:)y public notices published in the
~deral Regist~, 61 Egg. ~~. 53719 (October 15, 1996) , and the
.Q1!;il News (October 9, 10, and 11, 1996) .

7 .Q.§.§. letter from Mar}" D. Shahid, OCRM, to Roger B .

Ec:k.ert, NOM (February 6, 1~397) , enclosing the state's final
brief; letter from C.C. Har]leSS, III, (for the Appellant) , to
Roger B. Eckert, NOM (February 18, 1997) , enclosing the
Appellant's final brief.

8 These documents and information were submitted in

accordance with NOM's requests for comments.
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III.

The scope of my review of the State's objection is limited to
determininsr whether the objection was properly lodged, i.e.,
whether the! State complied with the requirements of the CZMA and
implementing regulations in filing its objection.9 I have not
considered whether the State was correct in its determination
that the p:r"oposed activity was inconsistent with its coastal
management program.1o Similarly, resolution of whether OCRM's
denial of c'ertification 4:>f the Corps permit is unconstitutional
is also bey.ond the scope of this appeal.11

The Appellant alleges that OCRM failed to lodge its consistency
objection properly. Appellant's Initial Brief at 4-5. The CZMA
regulations provide two alternative bases upon which a state may
base its objection to a };>roposed activity. ~ 15 C.F.R.
§ 930.64(b) and (d) .In this case, OCRM determined that the
activity is inconsistent with its coastal management program.
OCRM's objection must def;cribe, among other things, "how the
proposed activity is inconsistent with specific elements of the
management program." 15 C.F.R. § 930.64(b) (1) .The State of
South Carolina cites the following two elements of its coastal
management program:

(Chapter III, Policy Section IV. (1) (b)) .
Commercial proposal~; which require fill or other
permanent alteration of salt, brackish or freshwater
wet 1 aTh:is will be denied unless no feasible alternatives

9 ,S..§..§. Decision and Findings in the Consistency Appeal of

the Virginia Electric and Power Company 7 (May 19, 1994) (Lake
Gaston Decisi(:)n) i Decision and Findings in the Consistency
Appeal of Cla.ire Pappas 3 (October 26, 1992) I citing Decision
and Findings :in the Consistency Appeal of Jose Perez-Villamil 3
(November 20, 1991) (Villarnil Decision) .

10 ~ Decision and Fj.ndings in the Consistency Appeal of

Roger W. Fuller 5 (October 2, 1992) (Fuller Decision), citing
Decision and Findings in th.e Consistency Appeal of Korea
D1~illing Company, Ltd. 3-4 (January 19, 1989) (Korea Drilling
DE!cision) .

11 ~ Decision and Fj.ndings in the Consistency Appeal of

Davis Heniford 1S (May 21, 1992} (Heniford Decision} .The
Appellant argues that the State's action is an unconstitutional
taking of his property without just compensation, and a
vj.olation of his due process and equal protection rights.
f2.f:l§. Appellant"s Initial Brief at 10-11.
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exist ~ind the j:acilitv is water-de2end~. Since these
wetlands are valuable habitat for wildlife and plant
specie~) and serve as hydrologic buffers, providing for
storm water runoff and aquifer recharge, commercial
development is discouraged in these areas. The
cumulat:ive impacts of the commercial a<:tivity which
exists or is likely to exist in the area will be
considE!red. (p. !!!-40) (Emphasis added.)

(Chapter III, Policy Section XII. E. (1)) .
Project~ proposals which require fill or other
signifi.cant permanent alteration of a productive
freshwater marsh will not be approved unless no
feasibl.e alternative exists or an overriding public
interest can be demo:nstrated, and any substantial
environmental impact can be minimized. (p. III-73) .

~ State Ol:,jection Lette:r. The first sentence of Chapter III,
Policy Section IV. (1) (b) is key to my analysis of the State's
objection. This policy p:rovides, in part, that commercial
proposals th"at require thl~ fill of wetlands are inconsistent with
the State's coastal managt~ment program unless no feasible
alternatives exist and th~~ proposal is water dependent. With
regard to these elements, OCRM stated:

The project is incoru3istent because it would result in
the permanent alteral:ion of 0.60 acres of productive
freshwater wetlands l:hrough the placement of fill
material for the pu~~ose of commercial development.
The Office of OCRM hcis not been able to identify any
alternatives to the proposed project.

.;!;..g. Given the September :L2, 1995, OCRM letter, the Appellant's
:state level appeal, and the nature of the policy, I find that the
.State Objection Letter adE!quately describes how the activity is
:inconsistent with the firs)t sentence of Chapter III, Policy
~Section IV. (1) (b) .The policy is clear. With one exception,
c:ommercial proposals that require fill or other permanent
alteration of salt, brackj.sh or freshwater wetlands are
:inconsistent with the stat:e' s coastal management program. The
E=xception has two prongs: there must be no feasible alternatives
and the facility must be ~iater-dependent. The administrative
record refle,cts that the activity is clearly not water-dependent;
moreover, the Appellant a1:-gued prior to the date of the State
Objection Letter that watE~r-dependency should be an irrelevant
consideration. 12

12 OCRM informed the Appellant of its intent to find the

activity inconsistent with ~;outh Carolina's coastal management
program prior to the March J.1, 1996 objection letter. ~
Letter from Robert D. Mikel1., OCRM, to LTC Thomas F. Julich,
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Accordingly, I find that the State Objection Letter adequately
describes hl:)w the proposed activity is inconsistent with specific
elements of the management program, in compliance with 15 C.F.R.
§ 930.64(b) (1), and conclude that the State complied with the
requirement:s of the CZMA and its implementing regulations in
lodging its objection to the activity.

IV. GroUnd:3 for Overridj.nq a State ObjectiQll

I now examine the ground~1 provided in the CZMA for overriding
OCRM' s obj e<:tion .I will. override OCRM' s obj ection only if I
find that tJ1e Appellant' ~: proposed activity is consistent with
the objecti',es of the CZI'JIA (Ground I), or otherwise necessary in
the interes1: of national security (Ground II) .~ .g.l2Q lS
C.F.R. § 930.l30(a) .The Appellant asserts that the activity
satisfies the requirement.s of Ground I. The four elements of
Ground I are:

1. The proposed activity furthers one or more of the
competing national clbjectives or purposes contained in
CZMA §§ 302 or 303. ~ 15 C.F.R. § 930.121(a) .

2. The proposed activity's individual and cumulative
adversE~ coastal effects are not substantial enough to
outweigh its contribution to the national interest.
~ lS C.F.R. § 930.121(b) .

3. The proposed activity will not vio:late the Federal
Water Pollution Control Act (Clean Water Act) or the
Clean Air Act. ~ 15 C.F.R. § 930.121(c) .

4. There is no reasonable alternative available that
would permit the proposed activity to be conducted in a
manner consistent with the State's coastal management
program. ~ 15 C.F.R. § 930.121(d) .

To find that~ the proposed activity satisfies Ground I, I must
determine that the activity satisfies all four of the elements
specified above. If the activity fails to satisfy anyone of the

Corps (Septemt)er 12, 1995) .OCRM's September 12, 1995 letter
contained the same analysis as its March 11, 1996 objection
letter. After receiving the September 12th OCRM letter, the
Appellant filed an administrative appeal at the state level,
questioning how his activity was inconsistent with South
Carolina's coastal management program. Among other things, the
Appellant stated in his OCRM appeal: "Given that wetland master
planning regulations allow for the fill of one acre, water
dependency should be considered irrelevant." OCRM Appeal at 5.
Following this state level appeal, OCRM issued its March 11,
1996 objection letter.
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four elements, I must fiJ:ld that the activity is not consistent
with the objectives or pllrposes of the CZMA.

1. Element 1:

.t.he CZMA
Agj:ivitv Furthers Ons: or More Obiectives: of

To satisfy Element 1, I must find that the proposed activity
furthers one or more of t:he competing national objectives or
purposes contained in CZ~1A §§ 302 or 303. ~ 15 C.F.R.
§ 930.121(a) .Congress has broadly defined. the national interest
in coastal zone management to include both the protection and the
development of the coastal zone. ~ CZMA §§ 302 and 303. In
past consistency appeal decisions, the Secretary has found a wide
range of activities that satisfy these competing goals.1J

The Appellant argues that: Element 1 is satisfied because the
proposed activity meets t:he CZMA goals of effective management
and development of the coastal zone. ~ Appellant's Initial
Brief a t 6- :3 i CZMA § 303 ~: 2) .Among other things, the Appellant
cites the C:~MA policy thcLt new commercial development should be
located in or adjacent to areas where such development already
exists. CZMA § 303(2) (D) .

The State, on the other hand, argues that the project does not
further one or more of the competing national objectives or
purposes of the CZMA. St,ate's Initial Brief at 3-4. The State
points out t:hat the activ"ity is not water dependent, and
indicates that it could IJ.ot identify any overriding public
benefits that would be ga,ined from the activity. ~ 14. The
State also highlights the need to conserve urban wetlands. See
14. -

I agree with the State th.at the proposed activity is not coastal-
dependent. Previous consistency appeal decisions have held that
certain non-.coastal-dependent activities at issue in those cases
do not promote the national interest and objectives of the CZMA.
~ Decision and Findings in the Consistency Appeal of the
Asociaci6n de Propietarios de Los Indios (February 19, 1992) (Los
Indios Decision) i Decision and Findings in ~he Consistency Appeal
of John K. DeLyser (February 26, 1988) (DeLyser Decision) .14
However, those previous decisions involved limited residential
projects, which are distinguishable from the activity under
consideration in this case. ~. This appeal involves a proposal

13 Previous consistenc'y appeal decisions have found that

activities sat~isfying Element 1 include, in part, oil and gas
exploration, t~he siting of railway transportation facilities,
the construction of a commercial marina, and the construction of
a food market.

14
~ 2]~ Lake Gaston Decision at 20.
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for commercial developmeJrlt. ~ ~ Decision and Findings in
the Consistency Appeal o:E Shickrey Anton 9-.10 (May 21, 1991}
(Anton Decision} .

I also agree with the State that the activity will not further
the national interest in preserving and protecting natural
resources of the coastal zone. My consideration of the
activity's adverse coastcil effects under Element 2 of Ground I
elaborates on this point. However, the CZMA reflects a competing
national interest in encouraging development of coastal
resources.

I am persua,ded by the evj~dence in the record that the Appellant I s
activity will foster devE~lopment of the coastal zone, albeit non-
coastal-dependent develoI)ment. The CZMA recognizes development
as one of t:he competing uses of the coastal zone and its
resources. ~ CZMA § 303(2) .In addition, the proposed
commercial 13.ctivity woulci be located in areas where development
already exists. ~ CZMl~ § 303 (2) (D) .~ .gl.§Q Anton Decision
at 9-10. Any negative impacts or reasonably foreseeable future
harm from that developmer:Lt are more properly considered under
Element 2 of Ground I, raLther than under this element .1S
Accordingly, I find that the proposed activity satisfies Element
1 of Ground I because it furthers one or more of the CZMA's

objectives or purposes.

2. ~lement 2,: Th§ Act~vitv ~ill Not Cause Individual and

Qlmulati:y:e~rse Coastal Effects Substantial Enough

~) Outweis!h-ll;..§ Contribution to the National Interest

To satisfy Element 2, I must find that the proposed activity's
adverse effects on the natural resources or land and water uses
of the coast:al zone are not substantial enough to outweigh its
contribution to the national interest. 15 C.F.R. § 930.121(b) .
To do so, I must first determine what adverse effects the
activity will have on the coastal zone and what the activity will
contribute to the national interest. i I then must determine
whether the activity's adverse effects, if any, outweigh the
national int:erest contribution, if any. As indicated in section
II, above, ]: base my decision on the information contained in the
administratj.ve record of this appeal.

A ~.se Coastal Effects

The adverse effects of the proposed activity must be analyzed
both in terms of the acti'V'ity itself, and in terms of its
cumulative effects. That is, I must look at the activity in

15 ~ Decision and Findings in the Consistency Appeal of

Chevron U.S.A., Inc. 7 (Jarullary 9, 1993} (Chevron Destin Dome
Decision} .
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combination with other pclSt, present and reasonably foreseeable
future acti ..vities a:Efectj.ng the coastal zone. ~ Lake Gaston
Decision at 21-22.

In this case, the coastal. resource at issue is the wetland area
on the Appellant's 1~ropez.ty. In evaluating the adverse effects
of the activity, re:levant. factors include the qu~ntity of wetland
loss, the nature of the ~retland loss, and the effects of the
wetland loss on the remaining ecosystem; ~ Fuller Decision at
10; Anton Decision cit 6. Similarly, the mitigation worksheet
provided by the Cor:E)S identified the following factors for
consideration: the domin.ant effect of the activity,16 the lost
wetland values, the duration of effects, the location of the
activity and the arE~a of impact. ~ Attachment D.

The Appellant's proposal to fill wetlands follows similar actions
taken by his neighbors and others in the surrounding area. As
Robert MikeJ.l, OCRM Director of Planning and Federal
Certification, state!d: "At onetime the wetland was probably
much larger in size, but urban development has resulted in the
area being reduced to this area of approximately 2.2 acres in
size." Stat~e's Initial Brief, Exhibit 6. In other words, the
State's management of the coastal zone has transformed this area
into a commercial area. ,~ Appellant's Initial Brief at 8.
Attachments A and B identify the Appellant's property (lots 22
and 23) in :r.elation to Surfside Beach. Attachment B indicates
that the Appellant's property is part of a :arger series of lots
one half block'from business Highway 17. A structure is located
on adjacent lot 21 to hou,se a business known as Lube City. M.
at 1. While the collectij:)n of lots 21-25, together, apparently
contain 2.2 acres of isol,3.ted wetlands ,17 the record also
indicates that the o'wners of neighboring property (lots 21, 24
and 25) elevated their lo'ts above the natural grade through the
:placement of fill. ~ A]?pellant ' s Initial Brief at 1-2. While
there is a catch basin at Highway 17 that is supposed to drain
the area, the natural watl:r drainage has continued to change
since the placement of fi:ll material on the adjacent property,
and has interfered with water drainage from the Appellant's
property. .s~ M. Final:ly, in 1987, the Appellant was permitted
'to cut, clear and clean uJ:lderbrush from his property. Notice of
~~ppeal at 2.

16 The COrpS' wetlands mitigation worksheet (Attachment D)

identifies the following ac1:ivities and grades their adverse
effects on wetlands in ordeJr of greatest to mildest: fill,
drain, dredge, flood, clear or shade wetlands. The Appellant's
proposal to fill wetlands would result in their loss rather than
their partial impairment.

11 State's Initial Bril=f,

At1:achment C.
Exhibit 5 {Thompson Affidavit
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Nevertheles!3, the Appellamt's activity would remove the wetlands
on his property. Among other things, these wetlands collect and
assimilate !3tormwater from adjacent property. The State asserts
that " [t]he!3e wetlands are valuable habitat, provide stormwater

functions, f;erve as hydrc)logic buffers, and possible aquifer
recharge." State's Initial Brief, Exhibit 6.

The Federal agency comme!1,ts on this appeal were minimal. The FWS
and NMFS did not respond to the agency's request'for comments.
EPA responded that it had. no comments regarding the appeal. ~
Letter from Robert Perciasepe, EPA, to Roger Eckert, NOM,
December 4, 1996. However, the Corps stated: "We are not aware
of any basif; for recommending that the Commerce Department
override the! determination made by the South Carolina Department
of Health and Environmental Control's Office of Ocean and Coastal
Resource Management." Letter from Lance D. Wood, Corps, to Roger
B. Eckert, NOM (December 2, 1996) .The Corps provided no
further expl.anation .

To analyze t,he cumulati ve adverse effects, :r must look at the
activity in combination with other past, present and reasonably
foreseeable future activities affecting the coastal zone. Lake
Gaston Decision at 21-22. The Appellant asserts that the
cumulative impacts of his activity are non-existent. OCRM Appeal
at S. He asserts that allowing economic use of wetlands in a
developed ar'ea is sound policy. IQ.

I agree with, the State that the project, without the Appellant's
:proposed mitigation, measure, will cause adverse cumulative
impacts. As indicated ab,:)ve, the commercial development of the

area has reduced the larg,er wetlands to an isolated 2.2 acre
,area. It is reasonable ti:) conclude that the State I s management
I:)f the coastal zone at Su:rfside Beach has resulted in wetland
loss that increases the rueed to preserve remaining wetlands. The
"value of preserving these wetlands, however, is limited by their
;size, nature, and commerc:ial location .

The Appellant has proposed to compensate for the loss of the 0.6
iacres of wetlands that wo1.1ld be filled by purchasing mitigation
j=redits in a wetland miti~3"ation bank known as Vandross Bay
Mitigation Bank.18 While the State has determined that its
j=oastal management polici~=s prevent it from considering the

18 The Appellant states that the Vandross Bay Mitigation

BaJ:lk is a restoration and eJ:lhancement mitigation bank project
that sells credits that are treated by the Corps as non-
preservation. ~ Brief of Appellant in Response to Inquiry of
Se<:retary of Commerce, at 2.
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Appellant'f; offer of mitigation,19 I am able to consider this
aspect of t:he Appellant's proposal. The Vandross Bay Mitigation
Bank provides an established mechanism for mitigating wetland
losses. The amount of mlitigation was determined using a
worksheet provided by th,e Corps that considered the dominant
effect of t:he activity (fill) , the lost wetland values, the
duration of: effects, the location of the activity and the area of
impact. ~~ Attachment D; Brief of Appellant in Response to
Inquiry of Secretary of Commerce, at 2-3. The Appellant asserts
that his proposed mitigation measure will preserve approximately
2.85 acres of the highest quality wetlands, 2.85 acres which will
have a higher value for wildlife habitat and environmental
protection than the 0.6 acres proposed to be filled. Brief of
Appellant in Response to Inquiry of Secretary of Commerce at, 2-
3. The Appellant argues that his mitigation proposal will
minimize any adverse environmental impacts of his activity. OCRM
Appeal at 5. The State ,offered no argument or facts contrary to
the Appellant's assertio:rl. In fact, the State noted that for
activities where its coa;stal management program allowed the
consideration of wetland:s offsets, credits from the Vandross Bay
Mitigation Bank have beeJrl allowed for approved projects. Letter
from Mary D. Shahid, ocro~, to Roger Eckert, NOAA (July 22, 1997) .

Based on all of the mate:rials in the record, those submitted by
the Appellant, OCRM and l:he Federal agencies, I find that the
Appellant's proposed act:Lvity, including the Appellant's proposed
mitigation measure, will not cause individual and cumulative
adverse effects on the ncitural resources of South Carolina's
coastal zone as a result of the filling of wetlands. In fact, I
find that the Appellant'f; proposed activity with mitigation would
appear to have a net beneficial effect on the resources of the
coastal zone since the fjLll of 0.6 acres of low quality wetlands
would be more than offset: by the creation and preservation of
approximately 2.85 acres of high quality wetlands. Further, the
activity including the p1:-oposed mitigation measure would lessen
rather than increase cumulative impacts on the natural resources
of the coastal zone.

B. ~ibution to the National Interest

The nationa:l interests to be balanced in Element 2 are limited to
those recognized in or dE!fined by the objectives or purposes of
the CZMA. ~ Lake Gaston Decision at 34. The CZMA identifies
two broad categories of national interest to be served by
proposed activities. ThE~ first is the national interest in

19 ~ State's InitiaJ. Brief, Exhibit 6. OCRM stated,

however, that the purchase of credits from the Vandross Bay
Mitigation Bank is one of the available mitigation options
approved in other projects. ~ letter from Mary D. Shahid,
OCRM, to Roger B. Eckert, ~rOAA, July 22, 1997.
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preserving and protectinsr natural resources of the coastal zone.
The second :is encouraginsr development of coastal resources. ~
CZMA §§ 302 and 303.

Again, there were fE~w Fedleral agency comments to consider. The
FWS, NMFS and EPA had no comments regarding the appeal. Only the
Corps stated that it was not aware of any basis for recommending
a Secretarial overrJLde. None of the Federal agencies commented
specifically on whet:her the activity contributed to the national
interest foJ': pUrpOSE~S of Element 2.

As indicated in the discussion of Element 1, above, OCRM's
position is that the! activity contravenes the objectives and
policies of the CZWI.. In arriving at this <:onclusion, however,
OCRM focused only orl those CZMA objectives cind policies relating
to the national intE!rest in preserving and protecting natural
resources of the coaLstal zone. While I agree that the activity
will not further the: national interest in preserving and
protecting natural :r'esources of the coastal zone, I also note
that the CZMA reflects a Icompeting national interest in
encouraging development of coastal resourcef;.

In Element 1, I found tha't the Appellant's activity furthers one
'or more objectives of the CZMA. Specifically, I found that the
,activity will promote ecoJ:lomic development and will be located in
,an area of other ecoI:lomic development. ~ CZMA § 303(2) and
§ 303(2) (D) .After considering the scope and nature of the
;~ppellant's activity, I conclude that the Appellant's activity
1~ill make a minimal contr:Lbution to the national interests
:identified in the CZMA. ~~ £l.§Q Anton Decision at 9-10.

c Balancing

:rn Element 2, an activity's adverse coastal effects are weighed
against its contribution t:o the national interest. In this case,
:r found that the Appellant: ' s proposed activity, including his
mitigation offset, will not cause any adverse effects on the
natural resources of the c:oastal zone, and, in fact, will have a
net positive impact. I aJ.so found the proposed activity will
have a minimal contribution to the national interest.

~['he Appellafit asserts :

[T]he balance favors the development of areas in the
coastal zone of quest:ionable or limited ecological
value so that el:ologj.cally productive areas may be
preserved. Moreover, in this case the cumulative
impacts will be non-E!xistent; not only is the area to
be filled a wetland of marginal utility located in an
already heavily.-devel.oped area, but i t will be
counterbalanced by mj.tigation.
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Appellant's Initial Brie:E at 9. The AppelJ.ant states that the
activity will allow for development in an urban area through
alteration of marginal wetlands, offset by mitigation for the
wetland loss. Notice of Appeal at 4. The Appellant points to
similar, prior instances in which OCRM allowed the balance to tip
in favor of development. Appellant's Initial Brief at 9. The
Appellant asserts that these other cases involved the filling of
isolated wetlands of one acre or less in total size, or the
filling of larger tracts of land in situations where the wetland
master planning policies have been applied. Notice of Appeal at
5. As stated above, howE~ver, it is not my role to review OCRM'S
judgment on this po:int .

Since I have found that t:he proposed activity, including the
proposed mitigation meaStLre, will have no adverse coastal
effects, there is nothinsr to outweigh the activity's minimal
contribution to the national interest. ~ 1S C.F.R. §
930.121 (b) .This f:Lndinsr is based on the administrative record,
which includes the factuaLl circumstances presented in this case
and the proposed mitigation measure. Accordingly, the Appellant
has satisfied Element 2.

3. Element 3:: AQ.tivitv Will Not Violate the Clean Water

A-ct or the Clean Air Act

The CZMA incorporatE~s the requirements of the Federal Water
Pollution Control Ac:t (Clean Water Act or CWA) and the Clean Air
Act (CAA) 20 into all state! coastal management programs. ~ CZMA

§ 307(f) .To satisfy Element 3 of Ground I, the activity must
not violate either of these Federal statutes. Previous

consistency appeal clecisions have concluded that the existence of
necessary germits i~1 sufficient to meet the requirements of
Element 3. 1

I am persuaded that the Appellant will not violate the Clean
Water Act or the Clean Air Act because he cannot proceed with his
activity exc:ept in compliance with the CWA (md CAA. The South
Carolina Department of Health and Environmental Control -
Environmental Qualit,y Control, waived water quality certification
and review of the project. Appellant's Initial Brief at 10. In

20 See 15 C.F.R. § 930.121(c) .See also the Federal Water

--

Pollution Control Act, as al:nended (Clean Wate!:- Act or CWA) ,
32 U.S.C. §§ 1341 & 1344 and the Clean Air Act, as amended,
42 U.S.C. §§ 7401 ~ ~~.

21 ~ Decision and Findings in the Consistency Appeal of

Union Exploration Partners, Ltd. 31-33 (January 7, 1993} (Unocal
Pulley Ridge Decision} , £ik~ Decision and Findings in the
Consistency Appeal of Chevron U.S.A., Inc. 57 (October 29, 1990}
(Chevron Decision} .
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its comment.s on this appeal, OCRM stated that the construction of
a mini-storage facility on the Appellant's property will not
violate either the I:WA 01:- the CAA. State's Initial Brief at 5.
The EPA provided no commE~nts on the appeal. The proposed
activity therefore i3atisf:ies Element 3 of Ground I.

4. glement 4:

A:iTailable
NQ.-Reasonable. Consistent Alternatives

To satisfy Element 'i, I must find that " [t]here is no reasonable
alternative availab:Le (e.g., location design, etc.) which would
permit the activity to be~ conducted in a manner consistent with
[South Carolina's] manage!ment program." 15 C.F.R. § 930.121(d) .

When a state is objE~ctin9r to an activity as being inconsistent
with the State's coastal management program, the state is
required to propose alte:r'native measures (if they exist) which
would permit the act:ivity' to be conducted in a manner consistent
with its cocistal management program. 15 C.F.R. § 930.64(b) .In
this case, the StatE~ Objection Letter states simply that OCRM has
not been able to idE~ntify' any alternatives to the proposed
activity. In additj~on, the Appellant stated that the
environmental revie'Ji made by OCRM staff indicated that there were
no feasible alternat:ives to the activity.22 In its comments on
the appeal, OCRM stclted that there is no reasonable alternative
to make this project: consistent with the State's coastal
management program. State's Initial Brief at 6. Accordingly, I
find that there are no reasonable, available alternatives which
would permit the Appellant's proposed activity to be conducted in
a manner consistent with the State's coastal management program,
and that the Appellamt has -s:atisfied Element 4 of Ground I.

v. Conclusi.Qll

In summation, I made~ the following findings on Ground I. First,
the Appellant's proposed activity furthers one or more of the
competing national c.bjectives or purposes 0.: the CZMA by
minimally contributing to the national interest in economic
development of the coastal zone. Second, the proposed activity
including the Appellant's mitigation measure would appear to have
a net beneficial effect on the resources of the coastal zone
since the fill of 0.6 acr,es of low quality wetlands would be more
than offset by the c'reati,:)n and preservation of approximately
2.85 acres of high q:ualit.y wetlands. The activity, including the
proposed mitigation measure, would lessen rather than increase
cumulative impacts on the natural resources of the coastal zone.
Thus, there would appear 'to be no adverse coastal effects to

22 OCRM Appeal at. s. The Appellant further stated that he

has no other land available and that if the state's certifi-
cation is denied, he will lc:)se his entire investment and any
practical use of the proper1ty. .I.Q. .
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outweigh the activi1t:y's minimal contribution to the national
interest. rrhird, tJ:le proposed activity will not violate the
requirement:3 of the ClearL Water Act or the Clean Air Act .
Fourth, the:re is no reasonable alternative available to the
Appellant that would pernlit the activity to be conducted in a
manner cons:Lstent w:i.th Sc)uth Carolina's coastal management
program.

I hereby find, for 1:he re:asons stated above, that the proposed
activity is consistE~nt with the objectives and purposes of the
CZMA. Accordingly, the C~orps may issue the permit for the
activity, which inc:ludes the Appellant's mitigation as a
necessary permit conditicln. This decision ,:ioes not enable the
Corps to lic:ense or permit any other activity. Of course, the
Corps may impose moJ':e restrictive or protective conditions on the
activity.



,\

,..,;i 1--"'--

~- .

!-. '"".IiI

11

--~ ~

SUCROFT~ ~

n

/

~

~

SrrE LOCATION MAP

PROPOSED : TAYLOR MINI SroRAGE

m: ISOLATED WETLANDS

A~ : SURFSIDE BEAca ( HORRY CO .) I SC

APPLICAN'r : JESSI:E TA"fi,QR

AGE:rr : COAS'I'AL Sc:I:!:i~ ASSOCIA'1'ES

~dLLI , OF 6 DATX: MAY 5, 1995





ATTACHMENT C

~

0-- .-

ill: N J.J'° 37' 26.

LONG: reo .18' 40..

t Eo L .z 4..'='
l-At--j ~

r-A4 t.1.. " L.4

-..
4 J. "'

~
,

~

~

yPHOPOS£D FILL AREA
LOTS.'.22 a 'D
0.60 AC. ::t-~

~

.J,. -
1.tR AC. J

,---

E.1..Zi.t- I + u ,s.~

~
.tJOTE..:..
..El.SV~'.IOU~ 26'~
-"..0. M...w ~... t.8\1.\,.

OA*T"uM <.\~"'t.~)

~

~

\.5)

'.f-r..."Z(.,.'Z
.~1. 7.5:' .

-.:-0,""...'r ~ 1".- c. '- 5
~ ..,-. ...C" ,
:-. ~ :.., --'-

u. ~: .H t G '.-!WA'Y J.J~ 1

LOT r2.4 Rt-~ .1- J. &JCImGCI
75 1 NE 3STH SIR.EEr
OOCA RATON, FL 33Cl

1~ nl J~ P.~
lOl2 &JRF P!!£ DR-
gJRFSI:I;: ~'aI, ~~ ':BST1

PROPOSED : TAYLOR KIH:I S'1'ORAGE
m: ISOLA'l"m WE'l'LANDS
AT: SURl'SmE BEACB (BORRY CO. ) , SC
APPLICA:rr : JESSIE 'rA:rLaR
~ : COASTAL ~ ASSOCIATES
~ 3 o:r 6 DATR: XAY S, 1995

SrrE DEV'ELO~ PLAN .

source: Nelson Mardwick & Associates



\, \

Area. of

i!II!:8J:t-

RxAASum of r
FaCtOrs

LOC3rionDuration
of Effect

u~

Vai~

rx:,mmrn

Eff~

~.5RJ AA1~-0.~I. O~.O " 0~. 0-0-.A.rea 1

ArC12

Arc 3 I~

R=

Rs=

~= ~

T~
~=

R,q=

~

.4.rc 9

PROPOSED : ~ KIN:r STORAGE
:m : :rsoLATED n'!I.ANDS
AT: stIRF'S'1DE REACH {HORRY CO. ) , SC
APPLI. CAR'1' : ~ nn.oR
AGm'r : COAST.AL SCIni~ ASSOC:tATES
~ S O'P' 6 DAn: MAY S, 1995


